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VIA FEDERAL EXPRESS

Mr. William F. Caton
Acting Secretary JU 26 1995
Federal Communications Commission

1919 M Street, NW, Room 222 el LR R

Washington, D.C. 20554

Re:

Reply Comments of the Small Cable Business Association; Docket No. CS 95-
61; Annual Assessment of the Status of Competition in the Market for

Delivery of Video Programming 00 CKET FLE (_,O.DV OH‘G‘NA'

Dear Mr. Caton:

Enclosed for filing in CS Docket No. 95-61 are the above-referenced documents. We
have enclosed the original and nine copies for distribution. We are also enclosing one copy
that we ask that you return to us in the enclosed Federal Express envelope after it has been
file stamped "Received".

If you have any questions or need additional information, please contact us.

Very truly yours,
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stopher C. Cinhamon
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Commissioner Rachelle B. Chong, c¢/o Jill Luckett
Commissioner Susan Ness, ¢/o Mary McManus
Meredith J. Jones, Bureau Chief
Blair Levin, Chief of Staff
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I. INTRODUCTION

The Small Cable Business Association ("SCBA") files these Reply Comments to support
and expand upon the comments of the National Cable Television Cooperative, Inc. ("NCTC")
filed in this docket ("NC7C' Comments"). SCBA and its members are keenly interested in issues
raised in the NOI' concerning the pricing practices of non-vertically integrated programming
providers. Many of SCBA’s members are also members of NCTC. Drastic differentials in prices
for programming have made such association essential to survival: favorable pricing for large
MSO’s significantly impacts small cable operators’ ability to compete. The problem is that non-
vertically integrated programming providers ignore the efficiencies of providing programming to
NCTC and flatly refuse to negotiate with the Cooperative. Current Commission regulations do
not protect small cable operators from these anti-competitive tactics.

SCBA is a grass-roots organization of over 340 members. More than half of them operate
systems with less than 1,000 subscribers. Nearly all of SCBA’s members have recently gained
long-awaited rate relief in the Eleventh Order on Reconsideration. Still, cost pressures, particular
programming cost pressures, continue to squeeze small operators. The Commission can ease this
economic bind by addressing the discriminatory practices of certain non-vertically integrated
programming providers.

These Reply Comments primarily focus on three critical questions posed in the NOI:

1. Should the program access rules be extended to non-vertically integrated program
providers?’
2. Have the nondiscriminatory rate provisions (e.g., the volume discount provision)

of the program access rules affected the competitive viability of small systems and

'Notice of Inquiry, CS Docket No. 95-61. FCC 95-186 (released May 24, 1995) ("NOI'").

NOI at v 90.



small system operators?’

3. Are there other practices of which the Commission should be aware regarding
program supply?*

SCBA submits an emphatic yes to each question. As discussed below, continuing

unjustified price discrimination by non-vertically integrated programming providers that
adamantly refuse to deal with NCTC seriously impacts the operating costs of small cable
operators. This consistent anti-competitive conduct by certain programming providers directly
collides with the policies underlying the 1992 Cable Act. The Commission can right this
continuing wrong by extending programming access rules to non-vertically integrated program
providers.

In addition to the unjustified programming price discrimination described by NCTC and
in these Reply Comments. SCBA seeks Commission review of the requirement that NCTC
members must assume joint and several liability for the co-ops obligations. The impeccable
payment record of NCTC shows that this requirement is an unnecessary burden on small cable
operators, a class of businesses whose monetary obligations, even contingent ones, are already
scrutinized with excruciating detail by creditors and potential creditors. The joint and several

liability requirement serves no practical purpose and should cease.

*ld

‘NOI at 7 91.



IL. NON-VERTICALLY INTEGRATED PROGRAM PROVIDERS CONTINUE
UNJUSTIFIED PRICE DISCRIMINATION AGAINST NCTC AND SMALL CABLE
OPERATORS.

A. Small cable operators still face disproportionately high programming costs.
The Commission has recognized that small cable systems and small cable companies face
disproportionately higher costs than larger svstems and MSO’s. The Commission has made many
steps toward rectifying the disproportionate burden of regulation on small operators, most recently
in the Eleventh Order on Reconsideration. That rulemaking represents significant progress in
addressing the economic and financial predicaments of smaller systems. More remains to be

done, however. The unjustified price discrimination by non-vertically integrated programming

providers refusing to deal with NCTC remains a serious impediment to small operators ability

to compete.

Small cable operators are still faced with substantially higher programming costs for small
cable businesses than larger companies. On average, larger companies (MSO’s) receive discounts
ranging between 97% and 10%.° As detailed in supplemental comments filed with the
Commission by the SCBA earlier this year. SCBA members are paying 54% more for
programming than large MSOs.® By way of example, an SCBA member was charged 54¢ for
ESPN compared to the 42¢ charged to a large MSO Similarly, SCBA members are charged 19¢

for The Nashville Network compared to 7¢ for a large MSO. These higher prograraming costs

> This conclusion is supported by research performed by Paul Kagan Associates in Cable
TV Programming, April 30, 1992 at p. 4.

°  Supplemental Comments of SCBA in Further Support of Interim Benchmark Adjustments
for Low Density and Small Cable Operators. dated February 15. 1994. MM Docket #92-266.

-
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adversely impact the viability of small cable systems.

To address this problem, many SCBA members have joined NCTC. Still, many small
operators remain locked out from the benefits of the economies of scale that NCTC could offer.
Certain non-vertically integrated programming providers refuse to recognize and negotiate with
NCTC. Consider the following documented examples of unreasonable discrimination. Both
ESPN and the Nashville Network have refused to make their programming available to NCTC.
Worse yet, Group W Satellite Communications has informed the Co-op that it will not renew the
contract for Country Music Television ("CMT") that Group W acquired with the purchase of
CMT.” As further evidence of underhanded and anti-competitive conduct against NCTC, Group
W attempts to justify its refusal to sell the Nashville Network to the Co-op by stating that it will
not transact with NCTC because the Co-op does not have an affiliate agreement with CMT.*
After Group W canceled the Co-op’s contract, of course it has no such agreement! This is
precisely the type of anti-competitive discrimination that the 1992 Cable Act and the (Commission
have sought to eradicate.”

B. The restrictions on vertically integrated programmers have benefitted small
cable operators.

The 1992 Cable Act reflects Congressional concern over small cable operators and others

who were denied access to. or charged more for, programming than large cable operators. The

"See June 1, 1995 Group W letter, attached as exhibit 3.
8See June 1, 1995 Group W letter, attached as exhibit 4.

’  The Commission has stated that discrimination occurs when a vendor unreasonably refuses
to sell "to a class of distributors.” As clearly demonstrated, these discriminatory practices
continue to exist and harm small cable systems and their subscribers. See First Report and Order
at § 116.



Senate Record contains testimony that small cable operators were consistently being denied access
to or charged more for programming services than large vertically-integrated cable operators. In
order to address the complaints of small cable operators that programmers have unreasonably
discriminated against them in the sale of programming services, the 1992 Act and the
Commission’s rules require vertically integrated. national cable programmers to make
programming available to all cable operators and their buying agents on similar price, terms and
conditions.'” Congress’ and the Commission’s efforts in this area have benefitted small cable.
Since the passage of the 1992 Act. the NCTC has successfully entered into agreements

with virtually all vertically integrated program providers on behalf of its members, many of
whom are also members of the SCBA. For an example. on June 15, 1995, the NCTC entered
into binding contracts with Time-Warner and Viacom to sell their programming services to the
co-op. As explained in a news article:

The SCBA is extremely pleased that Time-Warner and Viacom signed

binding agreements with NCTC. These companies have refused for eleven

years to sell their programming to the co-op. Due to the recent agreements

SCBA members will be able to obtain programming on reasonable terms

and conditions for HBO, Cinemax. Show Time, The Movie Channel,

Nickelodeon. MTV, and VH-1."

Before this. both Time-Warner and Viacom had refused to deal with the NCTC as a

buying group for programming services. Rather, individual members were forced to purchase

directly from Warner and Viacom, at substantially higher cost, or be unable to offer the top rated

programming services to their subscribers. Clearly, these programmers would not have dealt with

' 47 U.S.C. § 547: 47 C.F.R. §§ 76.1000-76.1003.

""See Exhibit 1.



the NCTC and other buying groups but for the requirements imposed by the 1992 Cable Act and
the Commission’s rules. Unfortunately, this relief for NCTC and SCBA members remains
overshadowed by continuing discrimination by non-vertically integrated programming providers.

C. The restrictions on vertically integrated programmers should be extended to
non-vertically integrated programmers.

SCBA supports the comments of NCTC indicating that major program suppliers continue
to refuse to make their services available to small operators on fair terms through the NCTC.
The impact of this conduct is extensive. Currently. 8 of the top 25 cable programming services
are non-vertically integrated.'> By refusing to deal with NCTC, these programmers are forcing
small operators and their customers to subsidize the deep discounts offered to large MSOs. From
the financial standpoint of small operators and their subscribers, there is no difference between
being refused access to programming, or being overcharged by a vertically or non-vertically
integrated programmer.

The SCBA has urged many of these non-integrated video program providers to follow the
lead of Time-Warner and Viacom by ending their unreasonable refusal to sell programming to
the NCTC. Recently the SCBA sent letters to Group W. The Disney Channel, ESPN, The Arts
and Entertainment Network. Lifetime, and the U.S. Network asking that they agree to sell their
programming services to the co-op."” The programmers refuse to respond. Consequently,
SCBA members and their subscribers continue to pay higher rates for programming costs because

the NCTC is unreasonably being denied the hugh volume discounts that large MSOs receive.

""MM Docket No. 92-264. April 4, 1995 at § 15.

BSee Exhibit 2.



The refusal of certain programmers to negotiate with the NCTC is unjustified and
anti-competitive. The Commission has previously outlined legitimate reasons that could
conceivably prevent program providers from contracting with SCBA members and buying groups.
These include the possibility of: (i) parties reaching an impasse on particular terms, (ii) history
of defaulting on other programming contracts. or (iii) a preference not to sell in a particular
area.'* None of these legitimate reasons exist to justify the refusal of Group W and others to
deal with NCTC. NCTC already assumes responsibility for billing all its members and sending
one payment along with a complete report covering all systems to video program providers.
There is no valid reason for concern of financial performance by the NCTC. The NCTC has
never defaulted on other programming contracts. Similarly, it is impossible for the parties to
have reached an impasse on a particular term since these programming providers have refused
to even enter into negotiations with NCTC. Finally. since NCTC members include small cable
operators nationwide, there can be no justification for the programmer’s to refuse to sell based
upon a particular service area. Rather, large cable operators, and other providers such as DBS,
have used their market power to obtain huge programming discounts from program providers that
place small cable operators at a distinct competitive disadvantage.

Regulation of programming access has worked to benefit small cable operators and their
subscribers in the context of vertically integrated programming providers. The Commission will
serve the fundamental principles of the 1992 Cable Act by extending restrictions on
discriminatory pricing to non-vertically integrated programming providers. This will foster

increased competition, expand services available to subscribers and help ensure that the costs of

"“First Report and Order at 9 116.



those services remain reasonable.

IIl. THE COMMISSION’S JOINT AND SEVERAL LIABILITY REQUIREMENT IS
NO LONGER NECESSARY OR REASONABLE.

SCBA must also address here the Commission’s rule that a buying group seeking unitary
treatment from a programming vendor must require all individual members to agree to joint and

¥ NCTC’s flawless payment record shows that this requirement is absurd. In

several liability.
its eleven-year history the NCTC has neither been late nor missed a single payment to a video
programming provider. Under such circumstances. a requirement that members agree to be
jointly and severally liable is unnecessary and commercially unreasonable.

The Commission’s statutory authority for this provision is based upon § 628(c)(2)(b) of
the 1992 Act which allows the commission to establish "reasonable requirements" for credit
worthiness and financial stability. In view of the excellent financial performance of the NCTC,
the continued requirement of joint and several liability is no longer a reasonable requirement.
Such required guaranties impact the already difficult process many SCBA members confront
when attempting to obtain financing. Many creditors, already skittish about small cable, view
co-op guaranties with increased suspicion. SCBA asks that the Commission remove this
requirement from its regulations and leave such contractual terms to the marketplace.

IV.  CONCLUSIONS

SCBA supports NCTC’s call for Commission action on the unjustified price discrimination

by non-vertically integrated programming providers. The Commission should extend the

prohibition of discrimination by vertically integrated programming providers to non-vertically

547 C.F.R. § 76.1300(b)(1).



integrated programming providers. In addition, the Commission can discard the requirement of
joint and several liability for members of buying groups and leave such transactional terms to the

market place.

Respectfully submitted,

Howard & Howard Attorneys, P.C.

o oo G

Eric E. Breisach
Christopher C. Cinnamon
James C. Wickens

\361\eebl\scbalreply. 728
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Lhainman's Report

Small Cable Operators Support
S. 652 And Program Access

SCBA is pleased with the passage of S. 652 by the Senate.
We cougratulate all those Senators who have worked so
bard to craft a sensible ications policy for the
213t Century, especially Senators Pressier, Hollings, Dole,
Daschie and Lox.

As among the smallest players in the telecommunications
industry, small cable opemators face unique concerns. We
are very pleased with the Senate’s accepance of SCBA's
position on rate relief for stall compenies. We Jook for-
ward to working with the Senare and the House to adopt 2
compreheasive policy framework which will allow these
operstors to continue providing excellent service o the sub-
scribers in their home towns.

SCBA was informed of the execution of final contracts
negotiated by the National Cable Television
Cooperative (NCTC) with Time-Warner and Viacom on
June 15, shordy before the final vote on S. 652. Once bind-
ing contracts were signed by both Time-Waroer and Via-
com, SCBA believed that these major programmers could
0o longer deny programming to small operators and their
consumers oa reasonable terms and conditions.

SCBA is extremely pleased thar Time-Warner and Viacom
signed binding agreements with NCTC. These companies
had refused for eleven years to sell their programming 10 the
Co-op. These new agreements will enable SCBA's members
1o obtain programming from the following seven services on
reasonable terms and conditions for the first time ever:

HBO
Cinemax
Showtime
The Movie Channel
Nickelodeon
MTV
VH-1
The more reasonable rates cow agreed to by Time-Wamer
and Viacom will narrow the huge gap in program pricing
between large and smail cable operators. These contracts

also eliminate the unrezsonable refusal by Time-Warner and
Viacom to deal with the Co-op.

SCBA is deeply
grateful to all those
Senators. oo both
sides of the aisle,
who have coasistent~
ly supported pro-
gram access oa fair
terms for small cable
operators and their
consumers. That
suppoct was crucial
to bringing these two
giant media con-
glomerates to the
table with the Co-op.

SCBA notes, how-
ever, that there are
still major program
suppliers who refuse
to make their services available to small operators on fair
terms through NCTC. SCBA's sincere hope is that the hold
outs among the “non-vertically invegrated™ programmers
(i.e. those who do not own cabie systemns) will now do as
most other cable programmers and sell their programming
to NCTC. While not subject to the programming provisions
of the 1992 Cable Act, these companies violate the spirit of
that Act daily by refusing to deal with NCTC:

Group W (Nashvile Network, Country Music Television)
Capital Cities/ABC (ESPN, ESPN2)
The Disnev Channel
Hearst/Capital Cities’NBC (Arts and Entertainment)
Hearst/ABC (Lifetime Television)
ParamountMCA (USA Network, Sci-Fi Channel)
Small operators and their customers should not be -asked

to continue subsidizing the huge discounts given by these
companies to Big Cable.

SCBA calls on these companies to follow the lead of
Time-Warner and Vigcom and end their refusal to deal with
small cable operators through the Co-op. 0

Reprinted from Independerrt Cable News _uly 1995
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: Lo Small CableBmAmchﬁon
’ Stomeridge CA 94588
'JU| 2 8 1%5 7ot P&&O}W FAX(S!UNB-SW
“l 12' 1995 - - 5 £ -t P 2 At S A
July Forobir e DU o rad s WIvIUTWENS
v0: ERI1C. BICEs sS4t no.0F
Mzr. Don Mitzner oEFE: FAXF
President M/D&U“ PHONE: 7
. . . #
f:mxpWSatdlneCommmmons o _ mf..umm.wmﬁxm
Stamford, CT 06904 i
Dear Mr. Mitmer:

'We have been informed that your company continues:to deny the programming of The
Nashville Network and Country Music Television to the National Cable Television
Cooperative, a program purchasing group for small cable operators. During the Senate’s
consideration of S. 652, both Time- Wamer and Viacéwm decided to execute contracts with
the Coop.

hlﬁhd&mmwmmﬁbmwmdmthcmdaadaudeawasmﬂ
operatoss’ continued determination to have ail program suppliers make their programming
availsble to the Coop. On behalf of its 370 member companies, the Small Cable Business
Association calis on Group W to follow the lead of Time-Wamer and Viacom by ending
the unreasonable vefusal to sell your programming to-the Coop.

Smcerdy,

DavndDKmlcy

Officers and Executive Board Mambers



. 07/21/95 16:18 FAX 510 463 9627 SUN COUNTRY dooz2/007

o~ ~ o

B %

SCRA\

Small Cable BmAssoaahon
s-b M CA 94588

7901 Stweeridgs Deive
Phoos (510) 463.0404 FAX (S10) 463-9627

July 12, 1995

Mr. John F. Cooke
President

The Disney Channel
3800 W. Alameda Avenuec
Burbank, CA 91505

Dear Mr. Cooke:

We have been informed that your company continues to deny the progtamming of The
Disney Channel to the National Cable Television Cooperative, a program purchasing
group foe small cable operators. Duxing the Senate’s consideration of S. 652, both Time-
Warner and Viacom decided to execute contracts with the Co-op.

In light of this, we thought you would be interested in the enclosed article about small
operatous’ continued determination o have all program suppliers make their programming
availzble to the Co-op. On belnlf of its 370 member companics, the Senall Cable Business
Association calls on The Disney Channel to follow the lead of Time Wamer and Viacom
by ending the unressonable refusal to sell your progmxmming to the Co-op.

Sincerely,
%@«J/

David D. Kinley ~
Chairman

Odicers 304 Executive Board Members
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Smail Cable Busines Assouatlon

Sut 404 n-—-. e
%umm FAX (S10) 4639627

July 12, 1995

Mr. Stevenn M. Bomstein
President

ESPN, Ine.

ESPN Plaz
Bristol, CT 06010

Dear Mr. Bomnstein:

We have been informed that your company continues to deny the programming of ESPN
and ESPNZ to the National Cable Television Cooperative, a program purchasing group for
stunall cable operators. During the Senate’s consideration of S. 652, both Time-Wamer and
Viacom decided 1o execute contracts with the Co-op.

In light of this, we thought you would be interested in the enclosed article about small
opentors’ continued determination to have all program suppliers make their programming
available to the Coop. On behalf of its 370 member companies, the Small Cable Business
Associstion calls on ESPN, Inc. w0 follow the lead of Time Wamer and Viacom by ending
the unreasonable refusal to sell your programming to the Co-op.

Sincady

oLrss
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Small Cable Business Association

clo Simpson Associstes

7901 Stwooeridge Drive  Saite 404 CA 94588
Phooe (510) 463-0404 FAX (S10) 4639627

July 12, 1995

Mr. Nickolas Davarzes
President

Arts & Entertaintaent Network
235 E. 45th Street, 10th Floor
New Yok, NY 10017

Deaxr Mr. Davarzes:

We have been informed that your company continues to deny the programming of Arts &
Entertainment to the Natiotial Cable Tedevision Cooperative, 2 program purchasing group
for small cable operators. During the Senate’s consideration of S. 652, both Time-Warner
and Viacom decided to execune contracts with the Co-op.

In light of dchis, we thought you would be intevested in the enclosed article about small
operatoes’ continued determination to have all progom suppliers make their programming
available t the Coop. On behalf of its 370 member companics, the Soall Cable Business
Associstion calls on the Arts & Envertzinment Netwodk to follow the lead of Time Wamer
and Viacom by ending the unressonzble refusal to sell your programming o the Co-op.

Sincerdly,

s A
David D. Kinley
Chairman

Otficexs and Execntive Beard Members



07/21/85 16:18 FAX 510 483 9627 SUN COUNTRY i@oos/007

ﬂ @@M

Small Cable aness Association

7901 Stoneridge: Drive Snmm MMCAM
Phooe (510} 463-0404 FAX (510} 463-96Z7

July 12, 1995

Mr. Douglas W. McCormick
President

309 W. 49¢h Screet, 17dh Floor
New Yoik, NY 10019

Dear Mr. McCormick:

'We have been informed that your company continues to deny the programming of
Lifetime to the Nationsal Cable Teevision Cooperative, a program purchasing group for
small cable operatos. During the Senate’s consideration of S. 652, both Time-Warner and
Viacom decided to execute contracts with the Coop.

hl&td&hwwwwﬂ&WhﬁewnﬁeMmﬂ
operators’ continued determinstion to have all program suppliers make their programming
available to the Coop. On behalf of its 370 member companies, the Small Cable Business
Association calls on Lifetime to follow the lead of Time-Warner and Viacom by ending the
unressonsble refusal to sell your programming to the Co-op.

Sincerely,
f/fo..;//

David D. Kinley
Chairman

Ofticers and Executive Board Mexsbers
David D. Kialey, Chairman - Sus Seacte. Vice Chairmon » Lyocge J_ Simpson. Secrenary « Steve Friedman, Treosurer - Ellen Belisle - Bea Hooks « Tom Linder
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Small Cable Business Association
7901 Stoucridge Drive Sug: 404 namm. CA 94588
Phone (S10) 463-040¢ EAX (510) 463-9627
July 12, 1995
Ms. Kay Koplovitz
President
USA Netwodk
1230 Avenue of the Americas, 18th Floor
New York, NY 10019
Dear Ms. Koplovitz:

We have been informed that your compeny continues to deny the programming of USA
Netwotk to the Nationzl Cable Television Cooperative, 3 program purchasing group for
stall cable operators. During the Senate’s consideration of S. 652, both Time-Wamer and
Viacom decided to execute contracts with the Co-op.

In light of this, we thought you would be ntevested in the enclosed article about small
operators’ continued determination w have all program suppliers make their programming
available vo the Coop. On behalf of its 370 member companies, the Small Cable Business
Association calls on USA Network to follow the lead of TumeWamer and Viacom by
ending the unreasonable refusal to sell your programming to the Co-op.

Sincerely,
K,

David D. Kinley
Chairman

David D. Kinley. Chairman - Stan Searle. Vice Chairman « Lypene J. Simpson. Secretary » Steve Friedman, Treasurer » Ellen Belisle » Ben Hooks - Tom Linder
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Westghase Rosaazing Cospany. loe,
250 Fioctax Debvn, Sarabord. C&. 06¥05-2210 (203 965600

; Jane I, 1995
hrfr.!‘tmkﬁngmsi S
Vﬁm i Boikews  F et
14805 West 95¢h Stheet UL 2 81995
\ Levexa, KS 66215 |
'Re  ComyMadeldeiio | o0 MML ROC
Dear M Binghes:

As requested, his will confinm in wrifing the statement made orslly by Francie Leader of
Group W 1o you at your May 8, 1995 mesting with Ms. Leader in Dallss. That ststement
was that Country Misic Television, Ioc &d not intend to renew the Januxy 1, 1929
agreement expires on December 31, 1995, nor &id it intend to enter into a new or
replacerpent agreement with NCIT relatiog to dotribufion of the Comntry Music
Tclevision: program seyvice by or through NCTC after thaz date.

Very truly yours,
: . s
| Mark Mekiick

cc:  Michmel Pradzi, NCIC
Francie Leader, Group W
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